
Volume I Issue III JULS LLPIN: AAS-8750 

 

©Journal of Unique Laws and Students  I | P a g e  
 

  



Volume I Issue III JULS LLPIN: AAS-8750 

 

©Journal of Unique Laws and Students  II | P a g e  
 

 

“Journal of Unique Laws and Students” (JULS) which shall provide law students, young lawyers and legal 

professionals to deliberate and express their critical thinking on impressionistic realms of Law. The JULS 

aims to provide cost free, open access academic deliberations among law students and young lawyers. The 

ISSUE III of Volume 1 focuses on three themes i.e. (i) Arbitration Law (ii) Competition Law, and (iii) 

Criminal Law. 

The journal strives to contribute to the community with quality papers on a vast number of legal issues and 

topics written by authors from various groups that have been reassessed and revised by our editorial team to 

reach the highest possible standard.  

UNIQUE LAW is a law related Ed-tech premier start up in India that excels in imparting legal education. 

It is a registered entity under the name Ansh LexPraxis Legal Education LLP. The said LLP is recognized 

as a start-up India Initiative by Government of India’s Ministry of Commerce and Industry and 

DIPP63504.  

 

 

 

 

 

 

 

 

 

 

 

 

ABOUT US 



Volume I Issue III JULS LLPIN: AAS-8750 

 

©Journal of Unique Laws and Students  III | P a g e  
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

This third issue of the Journal of Unique Laws and Students can be downloaded from: 

https://www.uniquelaw.in/volume-i-issue-iii 

 

 

 

 

 

DISCLAIMER 

All Copyrights are reserved with the Authors. However, the 

Authors have granted to the Journal (Journal of Unique Laws 

and Students), an irrevocable, non-exclusive, royalty-free and 

transferable license to publish, reproduce, store, transmit, 

display and distribute it in the Journal or books or in any form 

and all other media, retrieval systems and other formats now 

or hereafter known. 

No part of this publication may be reproduced, stored, 

distributed, or transmitted in any form or by any means, 

including photocopying, recording, or other electronic or 

mechanical methods, without the prior permission of the 

publisher, except in the case of brief quotations embodied in 

critical reviews and certain other non-commercial uses 

permitted by copyright law. 

The Editorial Team of Journal of Unique Laws and Students 

holds the copyright to all articles contributed to this 

publication. The views expressed in this publication are purely 

personal opinions of the authors and do not necessarily reflect 

the views of the Editorial Team of Journal of Unique Laws 

and Students.  

[© Journal of Unique Laws and Students and Ansh LexPraxis 

Legal Education LLP. Any unauthorized use, circulation or 

reproduction shall attract suitable action under applicable 

law.] 

https://www.uniquelaw.in/volume-i-issue-iii


Volume I Issue III JULS LLPIN: AAS-8750 

 

©Journal of Unique Laws and Students  IV | P a g e  
 

PREFACE 

 

On looking today scenario, there are numerous issues to know about. Our journal`s Issue III of 

Volume 1 has work on three crucial themes namely Criminal law, Arbitrational Law and 

Competition law. We have tried to cover these wide topics with the relevant research and 

landmark judgments. We have used standard of words for the explanation, evenly attempted to 

clear the concepts and presented captivating writing to the readers. The works also contains 

some suggestions in respective fields.  

The views expressed in the articles are purely and solely of the authors and the entire team of 

the Journal has no association with the same. Although all attempts have been made to ensure 

the correctness of the information published in the articles, the Editorial team shall not be held 

responsible for any errors that might have been caused due to oversight or otherwise. It is up 

to the rest of us to help make the journal a success story in the next several years.  
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EDITOR’S NOTE 

 

Unique Law was established in the month of April 2020 and cheerfully brings Volume 1 

Issue III of Journal of Unique Laws and Students (JULS). This journal has become a 

successful climb in reaching to our goal of gaining visibility in the academic front and 

becoming a great platform in education community. 

The journal aims to present merit papers on the numerous legal issues and these topics are 

authored by various groups of individuals that have been reappraise and emended by our 

team of editors to attend the highest possible excellence. 

We thanks to all our authors for their obedient submission to the third issue of the Journal by 

Unique Law and also for their productive cooperation with the editorial team to garnish their 

work with perfection. We would also like to express our gratitude to our diligent editorial 

board, whose restless support and commitment made this Journal’s Issue III a success. 
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CRIMINALIZATION OF POLITICS CHALLENGE TO 

INDIAN DEMOCRACY 

Author: Abhisena Dey 

ABSTRACT 

The political system of "Parliamentary Democracy" which the Constituent Assembly 

adopted was built on the ideals of democratic republic, popular sovereignty and secularism. 

In India, because of its heterogeneous political-socio-economic structure, it was decided to 

implement this concept owing to the notion that a political representative would act as a 

catalyst to integrate the country. The politicians were seen as personifications of social 

service, leadership, and sacrifice by the people of the Country. People were expecting 

Gandhian ideology in politics. But today, India's growing criminalization of politics is an 

important element of the political life of the country. The emerging scandals and occurrences in 

government are an indication of loot and malfeasance in governance.   

From the viewpoint of the law and order, one can notice a clear decline over the decades, and 

the situation now is such that getting convictions for significant offences has become a lot more 

difficult. This is because politicians turn to criminals during the time of elections. When 

criminals and antisocial elements are under pressure from law enforcement agencies, they also 

go to politicians to seek support. As a result, the process of obtaining incriminating evidence 

in criminal investigations is greatly hindered by the politicians. Now things have only gotten 

worse. As criminals realize that politicians can be elected through the use of muscle power, 

more and more of them try to run for office themselves.  A good number of them have contested 

for the elections and been elected as well. In fact, there are several of them who now hold 

ministerial positions. Recent experience has shown that if someone is elected to a legislative 

or ministerial position- all criminal charges against him go into drawers where they are 

forgotten about forever. The fall-out in other sectors has been no less devastating, since 
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political criminalization has devastated the health and clean functioning of our democratic 

political system. 

INTRODUCTION 

One of the biggest problems facing the Indian democracy is the criminalization of politics. At 

times, it has been said that this obnoxious cancerous growth is killing the country's electoral 

politics. Purity and sanctity of the election process seems to have been cast aside as a result of 

the unprecedented infiltration of criminals into the country's supreme legislative bodies at the 

state and national levels. Election Commissioner Sri G.V.C Krishnamurthy (as he was 

then) said that as many as forty members who were facing criminal charges were members of 

the Eleventh Lok Sabha and seven hundred with similar backgrounds were in state 

legislatures.1 

Even the political parties that have fallen from the glamour of political power and the 

advantages that go with it do not object to using criminals in elections, because they are all 

dependent on votes. To avoid the politicization of criminals, all available methods must be 

used. 

A political culture is being built in which it is acceptable to be elected to a state legislature and 

the Parliament for the sole purpose of generating money. These aspects are also found in the 

Council of Ministers, as well as a Prime Minister or a Chief Minister serving in a coalition era. 

Such decisive action may result in the breakdown of the government; thus a strong leader will 

not be able to take action in this situation. Simple life and selfless devotion to public causes are 

quickly disappearing in India as Gandhi's principles are losing ground.  

The question which needs to be addressed is how to prevent criminals from entering the path 

of democratic elections. To maintain public confidence in electoral procedures, the Indian 

Parliament has enacted legislation mandating candidates for Parliament and state assemblies to 

declare whether they are facing any ongoing criminal investigation for any offence for which 

punishment is  two years or more and charges have been filed. Further, as part of the application 

process, candidates must reveal if they have been convicted for any offence for which a 

sentence of an year or more was handed down, in order to assist voters to choose their future 

leaders. Everything that has happened has allowed for the reduction of politics being 

criminalized. However, it is very important to exclude criminals from running for office. 

 
1 A mere reference to the Vohra Committee Report is all that is required in this instance. 
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RESEARCH OBJECTIVES 

• To analyze the roots of criminalization in politics 

• To understand the reasons and effects of criminalization in politics 

• To point out the important judicial decisions meted out regarding criminalization in 

politics 

• To discern the efforts made by the government of India to curb criminalization in 

politics 

• To suggest measures to curb criminalization in politics 

 

RESEARCH METHODOLOGY 

This paper incorporates secondary source of research. This form of research, done by those 

who have not observed the incident for themselves, is known as secondary sources of research. 

It includes taking the opinion of other writers, analyzing and comparing them and then 

concluding and putting forward the amalgamation of all sources.  

 

ROOTS OF CRIMINALIZATION IN POLITICS 

Criminalization of politics emerged during the period of Emergency declared by Indira 

Gandhi. The emergence of money and power took place throughout this time. The peak of the 

nexus between politics and criminals came out in the open with the assassination of Indira 

Gandhi.2 

The politics of criminalization has started a unique type of nexus between politicians, 

bureaucrats and criminals.  This has led to the formation of organized crime syndicates.   The 

current political regimes are essentially governed by mafia organizations, who then exploit and 

plunder our current economic system. They have also become a major source of gun 

smuggling, being a major supplier of human resources for terrorism, and drugs supply.  Owing 

to the prevalence of criminal political alliances, the state has become “weakened” and "soft." 

 
2Dr. Shubhakacharya, Criminalization of Politics A Challenge to Indian Democracy, IJRCT Volume 4, Issue 3 
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This issue was given a lot of attention by the electoral commission, and their suggestions were 

made public. These suggestions are unfulfilled till date due to the law makers themselves being 

criminals. The chicken and egg theory used in politics and criminal nexus is leading to the 

breakup of the state. 

Generally, the first crime a criminal gets involved in is a small one. In big cities, it starts 

with country liquor, gambling, betting, and prostitution. The politicians utilize criminals to 

further their own personal interests, while criminals and their syndicates rely on politicians to 

provide them with political cover to maintain their criminal and anti-national operations 

running without any hindrances being caused. According to the Vohra Committee, in India, 

criminal syndicates now rule even in rural regions and small towns, and muscle men are 

commonplace. The report finds that there is a connection between media and antinational 

elements and bureaucrats and politicians.3 

The politicians are helped by criminals in many ways: They are victorious in the elections; 

other devices, such intimidation of voters, using proxies, and booth capture, are all utilized by 

them. To begin with, things were different, but over time, they have progressively altered to 

the point that they are now endangering the premise of the democratic political system in the 

nation.4This was also highlighted in the Presidential speech to the country on August 14, 1989 

which emphasized that using money or muscle force, voter intimidation, and booth capture 

violates the core principles of our socio-economic order.5 

 

REASONS AND EFFECTS OF CRIMINALIZATION OF POLITICS: 

Reasons6- 

1. Lack of law enforcement: Many laws and judgments have done nothing to help owing 

to lack of enforcement. For example, elections are clear violations of the model code of 

conduct, as may be observed by just glancing at the polls. 

2. Narrow self-interest: The publication of the criminality of all the candidates fielded by 

political parties may not be particularly successful, as most voters use their own 

personal views such caste or religion to make their choices. 

 
3Ibid 
4 S.N. Sharma, Booth Capturing: Judicial Response, 41 JILI (1999), 44 at 45-46 
5 R.Y.S. Peri Shastry, Elections: A Code of Conduct for Contestants, XXXVII JPI, 153 at 157 
6Supra Note 2 
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3. Use of muscle and money power: Despite their grim public image, a well-financed 

candidate who also brings substantial resources to his or her party does well in the 

electoral process. When all candidates have criminal histories, the voters are left with 

no choice. 

Effects7- 

1. Against the principle of free and fair elections: Using money and muscle power in an 

election restricts the choice of voters who may vote for a good candidate, and is 

contrary to the principles of free and fair election, which is the foundation of a 

democracy. 

2. Affecting good governance:One of the biggest issues is that offenders go on to create 

new laws. This undermines the democratic process's capability to address the needs of 

the people. Due to the unhealthy aspects of India's state, institution, and elected 

representatives, there are several instances of unhealthy political behavior in the 

democratic system. 

3. Affecting integrity of public servants:It is also linked to the circulation of black money 

before and after an election, which leads to more corruption in the society and 

negatively affects the ability of public officials to do their jobs. 

4. It causes social disharmony:By propagating violence in the community, it develops a 

culture of violent behavior and teaches younger people to do the same. This discourages 

people from trusting in democracy as a form of governance. 

5. Strengthening of Election Commission: The Election Commission is empowered to 

register a political party, but is unable to unregister one. To ensure cleaner elections, 

controlling the activities of a political party is important. The issue being critical, we 

should give the electoral commission a wider range of power. 

6. Behavioral change:Until citizens understand that the voters who put them to power 

cannot be trusted, it will lead to only a limited influence in curbing criminalization of 

politics. This means voters also need to watch out for corruption in campaign financing, 

gifts, and other enticements. By recognizing an increase in behavioral voting, political 

parties will be compelled to recruit candidates with clean records. 

 

 
7Supra Note 2 
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EFFORTS TO CONTROL CRIMINALIZATION OF POLITICS 

The Dinesh Goswami Committee (1990) stated that legislative measures must implement 

further regulations to restrict booth-capturing, rigging, and intimidation of voters. The Law 

Commission in its 170th report recommended in its 170th report from the Law Commission of 

India in which the Commission suggested that anyone convicted of electoral or other serious 

offences, should face disqualification along with the conviction.8 

The Commission further noted that numerous individuals convicted of serious crimes, such as 

murder, rape, banditry, and the like, have contested elections pending their trials, and some of 

them have even been elected. This development causes an embarrassing and unpleasant 

scenario in which lawbreakers end up being the law makers themselves and get to roam around 

freely under police protection.9 

The Ethics Committee of the Rajya Sabha in its first report adopted on 1st December, 1998 

stated that the relevant laws and statutes are in place, but they have not had the desired impact. 

At times, it seemed that the difficulties caused by criminalizing politics and the reasons and 

effects of such a measure could not be dealt with  legislation alone. Furthermore, it stated that 

the process of disqualifying individuals with criminal records or those who are deemed 

"dubious distinction" is very difficult, and effort should be taken to reduce the number of those 

with criminal records from seeking office.10 

On March 27, 2003, the Election Commission issued an order which required candidates to file 

an additional affidavit with the statement that Section 125A of the R.P act, which prescribes 

penalties for misrepresentation or withholding of information on Form 26, this amounts to a 

maximum of six months imprisonment, or fine, or both. 

 

 

 

 

 

 
8 170th Report on the Reform of the Electoral Laws, 1999 
9 Proposed electoral Reforms, http://www.eci.gov.in/proposed_electoral_reforms.pdt 
10 Larrdis, the First Report of the Ethics Committee of Rajya Sabha, XLV, JCPS, 21-27, 23-24 

http://www.eci.gov.in/proposed_electoral_reforms.pdt
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Vohra Committee: 

The Vohra Committee was set up with the goal of investigating to the extent of the political-

criminal connection and to offer potential solutions for ending political criminality. According 

to the agencies in the study, the criminal network has effectively functioned as a parallel 

government. The Vohra Committee also looked into how criminal gangs were getting 

government backing and being shielded from law enforcement officials. According to the 

research, political leaders have become gang leaders. In the history of democracies, politicians 

who were once criminals have served in Parliament, state assemblies, and municipal bodies.11 

As the study pointed out, money power is actually developing the political muscle power that 

politicians deploy during elections. The Vohra Committee finished off with the notion that in 

order to deal with the issue of the criminalization of politics, it is absolutely necessary to 

establish intelligence agencies.12 

The Supreme Court ruled in the case of Shri Dinesh Trivedi, M.P. & Others v. Union of India 

& Others13 that it was mandatory to appoint a high-level committee for ensuring an in-depth 

investigation of the findings of the Vohra Committee, as well as to secure the prosecution of 

those involved. 

 

Central Vigilance Commission: 

In 1999, the Central Vigilance Commission issued a directive to all organizations. While being 

subject to surveillance to reveal areas where corruption can occur, initiatives were also 

undertaken to make tender notices more accessible, publish discretionary grants, and out of 

tours favors in order to introduce transparency and inhibit illegal operations. While on the other 

hand, a highly anticipated effect of e-governance is that e-governance will lead to outcomes 

that administrators depend on files  and maintenance of strict privacy, which can then further 

reduce transaction time and root out manipulations possible in manual operations.14 

 

 
11Diganth Raj Sehgal, The Criminalization of Politics and How to Prevent It 
12Ibid 
13 Civil Appeal Nos. 2106-2109 of 1995 
14B.P.C. Bose, Criminalization of Politics: Need for Fundamental Reform, The Indian Journal of Political 

Science, Vol. LXVI, No. 4, Oct-Dec, 2005 
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Report on Proposed Election Reforms, 2004: 

The Election Commission of India made the following recommendations in its report on the 

Proposed Election Reforms, 2004: 

1. Section 125A of the R.P. Act should be amended to provide for the more stringent 

punishment for the disguise or misrepresentation of information in Form 26 under 

The Conduct of Election Rules, 1961 to a minimum period of two years 

of imprisonment and to remove the alternative punishment of deciding the fine on the 

candidate. 

2. Also, it was recommended to amend Form 26 to incorporate all of the data required by 

the Election Commission's additional affidavit, including a line in which the candidates 

list their annual income for tax purposes. 

3. The most significant recommendation was to include a new section in the R.P. Act, 

1951, declaring a candidate's assets and the current criminal proceedings against them, 

as a condition of eligibility for membership Lok Sabha. 

In order to deter those who have committed heinous crimes, the R.P. Act 1951 must be 

broadened. Candidates having criminal charges pending against them under Section 8 should 

be barred from holding elected office for a period of six years. 

On the other hand, under any circumstances, merely excluding someone for a specific amount 

of time will not be sufficient. It is only possible to set aside the lacuna if politics is de-

criminalized. All parties that knew of the antecedents of the candidates who violated this clause 

shall be derecognized and deregistered. On this subject, several committees proposed that 

anybody who has been convicted of such heinous crimes as murder, rape, banditry, or drug 

smuggling should be permanently debarred from running for public office.15 

There is an inherent necessity to replace the present judicial hierarchy and establish fast-track 

courts.  It incorporates a quick six-month trial, which must end within six months from the 

moment charges are filed, to see if a candidate is capable of holding public office. 

JUDICIAL PRONOUNCMENTS 

 
15Supra Note 14 
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The Supreme Court delivered a landmark judgement on criminalization of politics in Ram 

Babu Singh Thakur v. Sunil Arora and Others16that requires political parties to publish the 

criminal background of their candidates for election and the reason for putting forward such 

suspected criminals. Some of the points decided by the court are as follows: 

1. Instructions to disclose the assets and criminal records of the candidates 

2. A 'None of the above' option has been added to the voting machine. 

3. Invalidating the provision that enabled sitting Legislators to be shielded from instant 

disqualification following conviction 

4. Establishment of Special Courts in all states so that matters against elected 

representatives can be disposed of rapidly 

This is the first time in history that a political party and its leadership would publicly 

acknowledge criminality of politics, something they had consistently denied for so long, and 

have long term results in reducing criminalization of politics. 

The Supreme Court of India in Sasangouda V SB Amarbhed17 addressed the concern of booth 

capturing by concluding that it is completely detrimental to the electoral process and runs 

against to the core features of our constitution. Parliamentary elections have entrenched 

democratic polity in this country and this cannot be allowed to be destroyed by being inactive 

in this matter. 

In Vidyacharan Shukla V Purushottam Lal18, V.C. Shukla was convicted and sentenced to 

two years in imprisonment by the Sessions Court on the date of filing his nomination. However, 

the returning officer accepted his nomination papers without permission. Conviction and 

punishment were effective, yet he still won in the election. In this instance, the candidate who 

lost in the election filed an electoral petition, and the criminal appeal of Shukla was granted by 

the time it made it to the High Court, resulting in the defendant's sentence being overturned. 

While deciding the election petition in favor of the returned candidate, the court referred to 

Mannilal v. Parmailal19, and held that the acquittal retrospectively removed out the 

disqualification. 

 
16 Contempt Petition. (C) No. 2192 OF 2018 
17 AIR 1992 SC 1163 
18 (1981) 2 SCC 84 
19 1971 AIR 330 
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The Supreme Court in K. Prabhabaran V P. Jayarajan20observed that the aim of enacting 

disqualification under section 8(3) of the R.P Act is to stop criminalization of politics. Chief 

Justice R.C. Lohati speaking for the majority stated that criminals should not be allowed to 

make laws. It was stated that the objective of enacting disqualification on conviction for 

specific offences is to keep politicians and elected officials from people with criminal 

backgrounds out of the government. It was further observed that that people with criminal 

backgrounds contaminate the electoral process since they have no about committing crimes to 

succeed in an election. 

 

SUGGESTIONS TO CURB CRIMINALIZATION OF POLITICS 

The overall state of our election system is precarious, and we need to fix it systemically and 

strategically. The nearly unanimous consensus of many committees on politics and electoral 

reform pertains to the criminalization of our political system. 

1. Political parties should reject tickets to the candidates whom they know are tainted. 

2. The RP Act should include an amendment that debars someone from running for 

political office if a criminal case of heinous nature is pending against them. 

3. Fast-track courts should handle the situations of those with criminal histories who are 

also politicians.  In order to expedite the legal proceedings, it is important to employ 

fast-track courts. People with criminal histories are unable to run for public office if 

there is a fast trial of politicians with criminal records. 

4. Persons who have served a prison sentence of seven years or more should not be 

allowed to contest elections until and unless the High Court allows it. 

5. The Constitution should promote intra-party democracy and accountability. 

6. Preventing criminals from winning elections should be made widely known, along with 

other options, such as NOTA (none of the above). 

7. Greater disclosure is required when it comes to campaign finance. It will discourage 

politicians with criminal backgrounds from taking part in political campaigns. 

 

 

 
20AIR 2005 SC 688 



Volume I Issue III JULS LLPIN: AAS-8750 

 

©Journal of Unique Laws and Students  - 59 - | P a g e  
 

CONCLUSION 

Corruption and political criminality have deep and far-reaching implications for democracy. 

Candidates with criminal histories who are competing in an election should have widespread 

exposure, and the political parties that support them should be well known as well. The 

publishing must be freely available to voters, so that no voter will go through the profile of 

each candidate looking for their positions. Also, some voters will not even have access to or 

knowledge about technological means for finding this information. To help put an end to 

criminalization of politics, this is essential. 

It is true that neither changes in the quality of candidates nor changes in campaigns will lead 

to any big change in money power and muscle power in politics. But, however minor they may 

appear, all these are essential. The dozens of Supreme Court rulings regarding electoral 

changes since 2002 have drew responses from citizens and initiatives have come from the 

political system.  Until now, the plan has been to break down the massive wall of corruption 

by breaking down one brick at a time. Once the dam breaks, the nation will be flooded with 

new and pure water that will flow over a new India. 

 

 

 

 

 

 

 

 

 

 

 

 


